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Where IFB provides that small business firms 
that are also labor surplus area (LSA) concerns 
will be considered for award before other small 
business concerns and requests that bidders 
submit information concerning their LSA status, 
a bid, at bid opening, must establish a bidder's 
commitment to perform the contract substantially 
in a n  LSA. Information submitted after bid 
opening may lot be considered since it would 
constitute an improper late modification of the 
bid. 

Aerornech Industries protests the award of a contract 
to Penn Metal Fabricators, Inc., under the set-aside 
portion of invitation f o r  bids (IFB) No. DAAJ10-84-B-Al49 
issued by the Department of the Army for various air 
delivery components. The IFB provided that small business 
firms which are located in a labor surplus area (LSA) will 
be given priority over other small busigess concerns. 
Aeromech, which did not indicate in its bid that it was a3 
LSA concern, argues that the Army should have considered 
information concerning Aeromech's eligibility which was 
furaished after bid opening. 

We deny the protest. 

The IFB contained section 52.219-7 of the Federal 
Acquisition Regulation (FAR), 48 Fed. Reg. 42525 (1983) (to 
be codified at 48 C.F.R. 5 52.219-7), entitled "Notice of 
Partial Small Business Set-Aside." That provision indi- 
cated, that in selecting the awardee for the set-aside por-  
tion of the contract, negotiations will first be conducted 
with small business concerns that are also L S A  concerns. 
Other small businesses would be considered only if negotia- 
tions with small busiaesses that are also LSA concerns were 
unsuccessful or otherwise did not result in an award for 
the entire set-aside portion. 
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I n  a d d i t i o n ,  t h e  I F B  c o n t a i a e d  a c l a u s e  ( 1 . 2 )  e n t i t l e d  
"PREFERENCE FOR LABOR SURPLUS A R E A  CONCERNS," w h i c h  
r e q u i r e d  t h a t  e a c h  b i d d e r  d e s i r i n g  t o  b e  c o n s i d e r e d  a s  a 3  
LSA c o n c e r n  i 2 d i c a t e  t h e  LSA w h e r e  a s u b s t a n t i a l  p o r t i o n  
( m o r e  t h a n  5 0  p e r c e n t )  o f  t h e  c o n t r a c t  c o s t s  w o u l d  b e  
i n c u r r e d .  T h i s  p r o v t s i o n  i n d i c a t e d  t h a t  a n  o f f e r o r ' s  
s t a t u s  a s  a n  LSA c o g c e r i  c o u l d  a f f e c t  e n t i t l e m e n t  t o  a w a r d  
iz c a s e  o f  t i e  o f f e r s  o r  o f f e r  e v a l u a t i o n  i n  a c c o r d a n c e  
w i t h  t h e  Buy American A c t  c l a u s e  i n  t h e  s o l i c i t a t i o ~ .  P a r t  
( b )  o f  2 . 2  c l e a r l y  s t a t e d  t h a t  " f a i l u r e  t o  i d e n t i f y  t h e  
l o c a t i o n  . . w i l l  p r e c l u d e  c o n s i d e r a t i o n  o f  t h e  o f f e r o r  
a s  a n  LSA c o n c e r n . "  

Aeromech c o n t e n d s  t h a t  c l a u s e  1 . 2  is l i m i t e d  t o  t h e  
s p e c i f i c  c i r c u m s t a n c e s  s e t  f o r t h  i n  t h e  p r o v t s i o n  a n d  d o e s  
n o t  a p p l y  t o  t h e  p r e s e a t  c a se .  Aeromech a r g u e s  t h a t  t h e  
Army i s  t h e r e f o r e  n o t  p r e c l u d e d  f r o m  c o n s i d e r i n g  t h e  
i n f o r r n a t i o ?  w h i c h  was s u b m i t t e d  a f t e r  b i d  o p e n i n g  a n d  w h i c h  
d e m o q s t r a t e d  t h a t  Aeromech  q u a l i f i e d  a s  a n  L S A  c o n c e t x .  

The  c o m m i t m e n t  t o  i n c u r  more  t h a n  50 p e r c e n t  o f  t h e  
c o n t r a c t  c o s t s  i n  a n  LSA, w h i c h  e s t a b l i s h e s  a f i r m ' s  
e l i g i b i l i t y  a s  a ?  LSA cancer?, a f f e c t s  t h e  r e l a t L v e  
s t a n d i n g  o f  t h e  b i d d e r s  a n d  t h e i r  e l i g i b i l i t y  f o r  a w a r d .  
We t h e r e f o r e  h a v e  h e l d  t h a t  t h i s  commi tmen t  t s  a m a t e r i a l  
t e rm w h i c h  m u s t  b e  i n c l u d e d  w i t h  t h e  b i d  a t  b i d  o p e n i D g  a n d  
w h i c h  c a n n o t  b e  w a i v e d  a s  a m t n o r  L i E o r m a l i ~ y .  A lchemy,  
-* I n c  ' B - 2 0 8 9 4 8 ,  Mar. 2 2 ,  1 9 8 3 ,  8 3 - 1  C . P . D .  '1 284; R e y n o l d s  
Meta ls  Company,  B - 2 0 9 0 4 2 ,  Oct .  1 2 ,  1 9 8 2 ,  8 2 - 2  C.P.D.  
1 3 2 8 ;  B - 1 7 1 2 9 8 ,  Feb .  8 ,  1 9 7 1 .  To a l l o w  a f i r m  t o  
s u p p l e m e 3 t  i t s  b i d  w i t h  a d d i t i o n a l  i g f o r m a t i o 9  c o n c e r n i n g  
i t s  s t a t u s  a f t e r  b i d  o p e n i n g  w o u l d  b e  t o  p e r m i t  a n  i m p r o p e r  
l a t e  m o d i f i c a t i o n  o f  i t s  b i d .  R e y i o l d s  M e t a l  Company,  
B - 2 0 9 0 4 2 ,  s u p r a .  T h e  o n l y  e x c e p t i o 3  t o  t h i s  r u l e  i s  when 
t h e  I F B  d o e s  a o t  c o n t a i n  a p r o v i s i o n ' w h i c h  e l i c i t s  
s u € f i c f . e n t  i n f o r m a t i o n  t o  d e t e r m i z e  w h e t h e r  a b i d d e r  
q u a l i f i e s  f o r  a n  LSA p r e f e r e n c e .  See, urn, A l l i s - C h a l m e r s  
C o r p o r a t i o n ,  B - 1 9 5 3 2 1 ,  Dec. 7 ,  1 9 7 9 ,  7 9 - 2  C , P . D .  f 3 9 7 .  

Here, we f i n d  t h a t  to h a v e  b e e n  e l i g i b l e  f o r  
c o n s i d e r a t i o n  a s  a n  LSA c o n c e r n ,  A e r o m e c h ' s  b i d ,  a t  b i d  
o p e n i n g ,  w o u l d  h a v e  h a d  t o  c o n t a i n  A e r o m e c h ' s  e x p r e s s  
a g r e e m e n t  t o  p e r f o r m  a s  a ?  L S A  conceri, D e s p i t e  t h e  
a p p a r e . n t  r e s t r i c t i v e  c i r c u m s t a n c e s  i n  w h i c h  c l a u s e  1.2 
l i t e r a l l y  a p p l i e d ,  t h a t  p r o v i s i o 2  c l e a r l y  s o l i c i t e d  
i n € o r m a t i o n  c o n c e r n i 3 g  e a c h  b i d d e r ' s  e l i g i b i l i t y  a s  a n  LSA 
c o n c e r 3  a n d  a d v i s e d  b i d d e r s  t h a t  f a i l u r e  t o  f u r n i s h  s u c h  
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i n f o r m a t i o n  w o u l d  p r e c l u d e  c o n s i d e r a t l o 3  o f  t h e  f i r m  a s  a 3  
LSA c o n c e r 3 .  B e c a u s e  t h e  I F B  c l e a r l y  s t a t e d  t h a t  n e g o t i a -  
t i o n s  w o u l d  be c o n d u c t e d  f i r s t  w i t h  t h o s e  s m a l l  b u s i n e s s  
c o n c e r ~ l s  t h a t  were a l s o  LSA c o n c e r n s  a n d  b e c a u s e  t h e  I F B  
r e q u e s t e d  b i d d e r s  t o  s u b m i t  i n f o r m a t i o n  c o n c e r n i n g  t h e i r  
L S A  s t a t u s  w i t h  t h e i r  b i d s ,  i n f o r m a t i o n  s u b m i t t e d  a f t e r  b i d  
o p e n i 3 g  c a 3 n o t  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  w h e t h e r  t h e  
b i d d e r  q u a l i f i e d  a s  a n  LSA c o n c e r n .  

A c c o r d i n g l y ,  t h e  Army c o r r e c t l y  r e f u s e d  t o  c o n s i d e r  
A e r o m e c h  a s  a n  LSA c o n c e r n ,  T h e  p r o t e s t  i s  d e n i e d .  

C o m p t r o l l y r  G k n e r a l  
o f  t h e  U n i t e d  S t a t e s  




